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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.1296/14 

                              State                      

                              -vs- 

                     i) Manju Barman, 

   ii) Pabitra Barman, 

   iii) Bishaya Barman, 

   iv) Kamini Barman, 

   v) Rupashree Devi, 

   vi) Jonali Barman and 

   vii) Dipali Barman .…….. Accused persons.  

u/s-447/352/34 IPC 

EVIDENCE RECORDED ON  : 29.08.15, 16.11.15, 02.06.16,     

     23.04.18, 05.06.18 & 10.09.18. 

ARGUMENTS HEARD ON   : 20.10.18. 

JUDGMENT DELIVERED ON  : 01.11.18. 

ADVOCATES APPEARED : 

For the State    : Mr. D. Talukdar, A.P.P. 

For the Accused    : Smti. M. Bhuyan, Advocate. 

 

J U D G M E N T 

 

1.     The case of the prosecution, in brief, is that a complaint case has 
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been filed in the court of Chief Judicial Magistrate, Nalbari by complainant Sri 

Kanika Deka on 20.08.14 against the accused persons namely, Golap Barman, 

Champak Barman, Kamini Barman, Bishaya Barman, Dipali Barman, Pabitra 

Barman, Manju Barman, Jonali Barman and Rupeswari Devi alleging inter-alia 

that on 30.05.14, accused Golap Barman came to the residence of complainant in 

absence of other family members and asked her daughter to open the door and 

offered Rs.100/- in her hand forcibly and tried to rape her, but when her 

daughter raised hue and cry, the accused fled away from the place. That, on 

31.05.14, at about 12.00 o'clock, at noon, one woman came to visit her and then 

accused  Champak Barman called the villagers and raised hulla and verbally 

abused her. Besides, the wicked persons of the village along with journalists and 

police came to the residence of the complainant and then, accused Champak 

Barman pulled the daughter of the complainant by holding the hair from the 

bathroom and snatched away the gold chain from her neck and the co-accused 

assaulted her. It is further alleged that accused Champak used to tease her 

daughter while she goes to college. The complainant further stated that the 

name of the guest was Jamini Barman and one stranger was apprehended 

alleging that they were engaged in compromise position, but the complainant did 

not know the stranger. Jamini Barman was assaulted and she was tied to a tree. 

Now, no family members can visit her residence as the accused persons used to 

guard there and they used to assault them because after demise of her husband, 

the name of the complainant was mutated as heir over land measuring 1 katha 5 

lecha.  That, she received an advocate notice dated 28.03.14 that land 

measuring 25 lecha over Patta No.204 and 410 in Dag No.897, 895, 894, 896 was 

sold and they lodged a false case in the court of Dist. and Sessions Judge, 

Nalbari. 

2.   On receiving the complain, my Ld. Predecessor sent the complain 

to Nalbari PS for investigation. On receiving the same, the O.C of Nalbari PS 

registered Nalbari P.S. Case No.573/14 u/s-376/511/352/379/325/354/504/34 

IPC and started investigation. On completion of investigation the I.O laid charge-

sheet against the accused persons namely Kamini Barman, Bishaya Barman, 

Dipali Barman, Pabitra Barman, Manju Barman, Jonali Barman and Rupashree 

Devi u/s-447/352/34 IPC. 

3.   In pursuance of the process issued, the accused persons appeared 
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before the court and on their appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused persons. 

Thereupon prima facie case was found against the accused persons u/s-

447/352/34 IPC and the particulars of the offences u/s-447/352/34 IPC were 

read over and explained to the accused persons and they were asked whether 

they will plead guilty of the offences charged or claimed to be tried. They had 

pleaded not guilty and claimed to be tried. 

4.  During the trial, the prosecution side examined eight witnesses 

including the I.O. 313 Cr.P.C. statements of the accused persons were of 

complete denial. The defence side adduced evidence of one witness. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

  •   Whether the accused persons namely  Kamini Barman, Bishaya 

Barman, Dipali Barman, Pabitra Barman, Manju Barman, Jonali Barman and 

Rupashree Devi in furtherance of common intention on 30.05.14 and 31.05.14 at  

village Balikaria under Nalbari PS committed criminal trespass by entering into 

the house of informant Kanika Deka, at that time in possession of informant 

Kanika Deka with intent to assault and thereby committed an offence punishable 

u/s-447 IPC ? 

  •  Whether the accused persons namely  Kamini Barman, 

Bishaya Barman, Dipali Barman, Pabitra Barman, Manju Barman, Jonali Barman 

and Rupashree Devi in furtherance of common intention on 30.05.14 and 31.05.14 

at village Balikaria under Nalbari PS assaulted or used criminal force to informant 

Kanika Deka, her daughter Bhanita Deka and Jamini Barman and thereby 

committed an offence punishable u/s 352 I.P.C. ?   

       DISCUSSION, DECISION AND REASONS 

6.         PW.1 is Kanika Deka, informant. She deposed that she knew the 

accused persons. About one year ago, on 30.05.14, at about 4.00 pm, in the 

evening, her daughter Bhanita Deka was standing in the courtyard and she was 
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inside her house. At that time, Golok Barman offered Rs.100/- to her daughter 

and asked her to open the front door. When her daughter raised hue and cry, she 

went out of the house and saw that Golok Barman was leaving her house in a 

bicycle. When she called Golok Barman and asked him the reason of talking to 

her daughter like that, he gave her threatening over phone. Thereafter, on 

31.05.14, at about 12 pm, in the afternoon, accused Kamini Barman, Manju 

Barman, Bishaya Barman, Dipali Barman, Pabitra Barman and Himashree Devi 

came to her house and pulled out Jamini Barman to her house and tied her to a 

light post. They disrobed her and assaulted her. Out of fear, her daughter Bhanita 

Deka took shelter in the bathroom. Accused Himashree Devi pulled her daughter 

out of the bathroom and assaulted her. On the same day, informant filed the FIR 

in the Nalbari PS. Her daughter, Jamini Barman were taken to Nalbari PS. Ext.1 is 

the complain and Ext.1(1,2,3&4) are her signatures. 

7.         During cross-examination, this witness deposed that on 31.05.14, 

Sushila Deka filed a case against her, Jamini Barman and Kishor Rajbongshi. In 

that case it was alleged that she used to bring boys and used to practice 

prostitution. There are houses of many persons near her house. It is not a fact 

that the villagers used to warn her many times not to involve in any illicit 

prostitution, yet she carried out such activities. It is not a fact that when Jamini 

Barman was pulled out from her house, she did not have any cloth on her body. 

Police brought Jamini Barman and Kishor Rajbongshi from the road. Accused 

Golok Barman is above 70 years of age presently. News-live channel was present 

during the time of the occurrence. It is not a fact that News-live had broad-

casted the incident. She was forwarded to judicial custody on the same day and 

was released after a period of one month. She filed this case after 1½ months 

being released from jail. Sushila Deka filed a case against her alleging that she 

tried to set fire the house of Sushila Deka. It is not a fact that as a case has been 

filed against her, she has falsely filed this case. It is not a fact that accused did 

not assault Jamini and her daughter and did not disrobe Jamini Barman.   

8.         PW.2 is Bhanita Deka. She deposed that informant is her mother 

and she knew the accused persons. She deposed that on 31.05.14, at about 4.00 

pm, in the evening, one Jamini Barman came to her house and at that time, 

Kamini Barman, Pabitra Barman, Manju Barman, Dipali Barman, Jonali Barman, 

Rupashree Devi and Bishaya Barman came to her house along with some 
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journalists. They caught her and Jamini Barman and disrobed her which was 

recorded by a cameraman. Out of fear she hid in the bathroom. Kamini and 

Rupashree broke the bathroom and pulled her and brought her out of the 

bathroom. Accused persons surrounded her and assaulted her before police as 

well as journalists. Then, one Rupali aunty saved her from the accused persons. 

Her mother filed this case. Police recorded her statements. 

9.         In her cross-examination, she deposed that it is not a fact that 

Jamini Barman and Kishor Rajbongshi were involved in physical relation in her 

house and they were apprehended red handed by the locals. Jamini Barman was 

tied up in a post. Accused persons brought Jamini and Kishor Rajbongshi to their 

front yard. Accused gave a piece of sadar to wear. She does not know what 

cloths Kishor wore. Police came and arrested her mother, Jamini and Kishor. At 

that time, she was 18 years of age. It is not a fact that she did not state before 

police that she was assaulted by the accused persons. It is not a fact that her 

mother used to be involved in illicit prostitution in her house. It is not a fact that 

the villagers had warned her mother due to which her mother has falsely filed 

this case. 

10.         PW.3 is Jayanta Barman. He deposed that he does not know the 

informant and the accused persons. About one year ago, one customer came to 

his shop and asked to download the recordings in a Disc drive. Accordingly, he 

downloaded the same. After two days of the incident, police officer came and 

questioned him. 

11.         Defence declined to cross-examine this witness. 

12.         PW.4 is Rupa Deka. She deposed that she knew the informant 

Kanika Deka and the accused persons. About one year ago, at about 4 pm, in the 

evening, she was in her house. She heard that some hue and cry had occurred in 

the house of the informant. She went to Kanika's house and heard that 

somebody had assaulted informant's daughter Bhanita Deka. When she reached 

Bhanita's house, Bhanita came from the back yard and held her hands. 

13.         In her cross-examination, she deposed that at that time, she saw 

police arriving. Police apprehended Kanika Deka, Bhanita Deka, another lady and 

one young man and took them to the police station. She heard that the unknown 
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lady was involved in illicit acts with the young man. She did not see anybody 

being assaulted. 

14.         PW.5 is Rekha Mazumdar. She deposed that she knew the 

informant. She does not know the accused persons' names. About one year ago, 

at about 4 pm, in the evening, she went to the house of Kanika Deka. At that 

time, she saw that the accused persons were assaulting Kanika's daughter 

Bhanita. She saw a boy named Champak recorded the act in camera. Police 

arrived and took Bhanita to the police station. Police seized three numbers of 

colour photographs and two number of cassettes in her presence. M.Ext.1, 2 & 3 

are the three colour photographs and M.Ext.4 & 5 are the video cassettes.    

15.         In her cross-examination, she deposed that police recorded her 

statements after three months of the incident. Before police she stated that she 

came to the house of the informant on 28.08.14. she knew that police had come 

to the house of her sister in order to investigate the FIR filed by her sister. She 

heard about the incident on 28.08.14 from informant's daughter Bhanita. She 

herself did not see the incident. The seized cassettes were not played before her. 

She heard that on 31.05.14, in the house of her sister Kamini Deka, one Jamini 

Barman and Kishor Rajbongshi were apprehended  by the locals in compromising 

position. Her sister Kamini Deka and Bhanita were taken by the police. Bhanita 

was released by police. It is not a fact that she does not know anything about 

the incident and she has falsely deposed for the sake of her sister. She does not 

know Jamini Barman and Kishor Rajbongshi. They are not her relative. 

16.         PW.6 is Sushila Deka. She deposed that she knew the informant. 

On 31.05.14, at about 4.00 pm, in the evening, she saw Kishor Rajbongshi and 

Jamini Barman in Kanika Deka's house in compromising position. The villagers 

went to the house of Kanika and saw them naked. At that time they caught them. 

Someone gave a piece of cloth to Jamini Barman. The locals had tied up Jamini 

in a pole. Thereafter, police took Kanika Deka, Jamini Barman and Kishor 

Rajbongshi to police station. 

17.         Defence declined to cross-examine this witness. 

18.         PW.7 is Medical Officer Dr. Tirtha Nath Sarma. He deposed that on 

31.05.14, he was working as SDM&HO at SMK Civil Hospital, Nalbari. On that day, 
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at about 7.30 pm, he examined one Bhanita Deka, d/o- Late Dhiren Deka, female, 

village Balikaria under PS & Dist. Nalbari in connection with Nalbari PS Case 

No.573/14 vide OPD registration No.8220. The patient was escorted by WPC 91 

Minati Barman and accompanied by Kanika Deka, mother. On examination, he 

found the following- no external injury detected. In his opinion- the injury is of 

simple in type and caused by blunt object. Ext.3 is the Medical report and Ext.3(1) 

is his signature. 

19.         Defence declined cross examine this witness. 

20.         PW.8 is I.O Bhuban Tamuli. He deposed that on 20.08.14, he was 

working as Attached Officer in Nalbari PS. On that day, informant Kanika Deka 

filed a complain in the court of Ld. CJM, Nalbari which was forwarded by JMFC, 

Nalbari vide order dated 20.08.14 to the Officer-In-Charge of Nalbari PS for 

registration of a case. On receiving the complain, the O.C of Nalbari PS registered 

Nalbari PS Case No.573/14 u/s-376/511/352/379/325/354/504/34 IPC and he 

was given the task of investigation. He visited the place of occurrence on 

28.08.14 and drew the sketch map. He recorded the statement of the informant 

and the witnesses. On 28.08.14, he seized two numbers of video cassettes and 

three number of colour photographs. Ext.2 is the seizure list and Ext.2(2) is his 

signature. He collected the medical report of the victim Bhanita Deka on 25.11.14. 

He recorded the statement of Jayanta Barman, Krishna Deka who recorded the 

video footage and took the photographs. He gave notice to the accused persons 

to appear in the police station on 21.12.14. On 22.12.14, the accused persons 

appeared in the police station. He recorded the statements of the accused 

persons. As they had cooperated with the police, he allowed them to go after 

furnishing them notice u/s-41 of the CrPC. On completion of investigation, he 

filed charge-sheet against accused Kamini Barman, Bishaya Barman, Dipali 

Barman, Pabitra Barman, Manju Barman, Jonali Barman and Rupashree Devi u/s-

447/352/34 IPC. Ext.4 is the charge-sheet and Ext.4(1) is his signature. 

21.         During cross-examination, the I.O deposed that it is not a fact that 

witness Bhanita Deka did not state before him that the accused persons had not 

assaulted her. 

22.         These are the evidences for the prosecution side. 
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23.         DW.1 is Madhab Barman. He deposed that he knew the informant. 

He also knew the accused persons. Kanika Deka was involved since 2013 in some 

illegal activities i.e. prostitution. The villagers came to know such activities of the 

informant and the locals villagers  had gone to the residence of the informant in 

order to prohibit her from carrying out such activities. Thereafter, the informant 

had threatened the villagers of throwing acid on them. The village folk informed 

the DC and SP concerned. The concerned SP had directed the villagers to inform 

police whenever stranger visits informant's house. On the day of the incident, the 

villagers had caught one Kishor Rajbongshi and Jamini Barman in compromising 

position inside the house of the informant. Police went to the house of the 

informant and brought Kishor Rajbongshi, Jamini Barman and Kanika Deka to the 

police station. After being released from jail, informant Kanika filed a false case 

against the village woman folk. 

24.         Prosecution declined to cross-examine this witness. 

25.         These are the materials on record. 

26.         From the evidence of the informant Kanika Deka, it is found that 

informant stated that her daughter Bhanita Deka was teased by one Golok 

Barman at their premise by giving her Rs.100/- and offered her to have illicit 

relation, but the informant did not lodge any police case in this regard. Although, 

the informant had stated that she called Golok Barman and he threatened her, as 

the informant failed to lodge any police case on 30.05.14 itself, this fact could not 

be proved. Moreover, PW.1's daughter Bhanita Deka PW.2 has not supported this 

fact in her evidence. Thereafter, on the next day, i.e. on 31.05.14, this witness 

stated that one Jamini Barman visited her residence. The accused persons on the 

pretext of false allegation that Jamini Barman for carrying out illicit activities 

came to her house and they pulled Jamini Barman and tied her to a light post 

and disrobed her. She stated that her daughter PW.2 Bhanita out of fear had hid 

inside the bathroom, but she was also pulled out from the bathroom by accused 

Himashree and assaulted her in presence of police and journalists. The so called 

victim Jamini Barman was not examined as prosecution witness in order to 

support the evidence of PW.1. So far as the fact of assault upon her daughter 

PW.2 Bhanita is concerned, this witness stated that she immediately informed the 

Nalbari PS regarding the trespass and assault upon her daughter, but after 
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perusal of the FIR, Ext.1 it is found that the informant has filed this case not on 

31.05.14, but on 20.08.14 i.e. after a delay of three months  after the incident. 

Regarding the explanation of delay, this witness stated that police sent her to 

judicial custody in a case of immoral traffic due to which she failed to file the 

case on the day of the occurrence itself, but it is evident from her own statement 

that this witness was released from jail after a period of one months i.e. 

presumably in the month of June, 2014, yet she stated in her evidence that she 

lodged this case after a gap of period 1½ months after being released from jail. 

This delay of 1½ months has not been explained by the informant in her 

evidence as well as in her complain, Ext.1. Hence, doubt arises in the mind 

naturally that this case is of afterthought and has been falsely filed against the 

accused persons as another case has been lodged against her for carrying out 

unlawful traffic. Be that as it may, although this witness stated that Jamini 

Barman was assaulted by the accused persons, the I.O has failed to collect the 

injury report of Jamini Barman in order to corroborate the evidence of this 

witness. Moreover, the I.O has examined PW.2 Bhanita Deka who is found to be 

an interested witness. Although, she had in the same tune as her mother stated 

that accused persons approached into her house suspecting that the visitor of 

her house namely Jamini Barman was involved in illicit intercourse inside her 

house and they pulled Jamini Barman to the outside and tied her to a pole and 

out of fear of which, she hid herself in the bathroom and thereafter, two accused 

namely Rupashree and Kamini Barman had pulled her out of the bathroom and 

assaulted her. This witness did not lodge any case against the accused persons 

on that day. This witness herself admitted that she is major and of 18 years of 

old, yet she kept silent about the incident for about 3½ months almost and did 

not lodge any case before the nearest police station. Therefore, the facts stated 

by this witness is found to be highly doubtful and there is every possibility that 

this witness falsely deposed in order to support the evidence of the informant 

who is her mother. Moreover, as her mother was forwarded to judicial custody on 

allegation of immoral traffic, this witness merely to depose falsely against the 

accused persons. I find the evidence of PW.2 is highly unreliable and interested 

one. The Medical Officer also did not find any external injury in the body of PW.2 

although PW.2 was examined on the same day by PW.7, Medical Officer. Had 

PW.2 really been assaulted as claimed by her by two accused persons, then, 

definitely some injuries would have been detected on her body, but this non 
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detection of injury on PW.2 darkens the doubt upon this witness. This witness 

also claimed that she was saved by PW.4 Rupali Deka. But, when PW.4 was 

examined as witness by the prosecution, this witness has remained silent 

regarding seeing any injury upon PW.2 by the accused persons. Her evidence is 

also silent regarding seeing any external injury on the body of PW.2. Hence, the 

evidence of PW.2 is also uncorroborated. Coming to the evidence of PW.5 Rekha 

Mazumdar. Although this witness claimed in her evidence before court to be a 

direct witness, but it is found upon perusing the 161 CrPC statements of this 

witness that this witness has not seen the occurrence and she had only visited 

the house of Kanika Deka on the date when I.O came to her house for 

investigate in the instant case. Therefore, I find contradiction in the evidence of 

PW.5 and her 161 CrPC statements. Hence, I find PW.5 to be highly unreliable. 

PW.6 Sushila Deka is an independent witness. This witness stated that on the day 

of the occurrence, the local villagers have found one Jamini Barman and Kishor 

Rajbongshi in compromising position inside the house of informant and when the 

villagers went to the house of the informant, they had caught both Jamini 

Barman and Kishor Rajbongshi and thereafter the villagers tied up them and 

informed the police. This witness also did not see who are the accused persons 

who tied Jamini Barman and Kishor. Therefore, her evidence is also not of any 

help to the prosecution case. PW.8 Bhuban Tamuli, I.O of this case has claimed 

to have seized two numbers of video cassettes and three numbers of colour 

photographs after being produced by complainant Kanika Deka vide Ext.2 seizure 

list. The prosecution has also exhibited two numbers of video cassettes and three 

number of photographs as M.Ext.1, 2, 3, 4 &5, but it is found that the seizure list 

was not prepared on the day of the incident, but was prepared after a gap of 

three months. Moreover, the person who prepared the video CD i.e. PW.3 Jayanta 

Barman only downloaded the recording from a mobile, but he did not himself 

record the CDs or take the photographs. The M.Ext.1, 2, 3, 4 & 5 have not been 

proved as per sec.65(B) of the Evidence Act. Further PW.3 also did not certify the 

M.Ext.1, 2, 3, 4 & 5. Hence, I hold that the prosecution has failed to prove the 

seizure list. 

27.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused persons namely 

Kamini Barman, Bishaya Barman, Dipali Barman, Pabitra Barman, Manju Barman, 
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Jonali Barman and Rupashree Devi  are acquitted of the offences u/s-447/352/34 

IPC and they are set at liberty forthwith. 

28.   Bail bonds will stand cancelled after six months. 

29.   Judgment is written in separate sheets and delivered in open court.

  

  Given under my hand and seal of this court on this the 01st  day of 

November, 2018. 

      

                   

                                                         (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                               Nalbari.   
  

 

 

 Dictated and corrected by me 

             

   

         (Smti. K.R. Deka) 

 Chief Judicial Magistrate, 

               Nalbari.   
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A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1- Kanika Deka, informant. 

PW.2- Bhanita Deka. 

PW.3- Jayanta Barman. 

PW.4- Rupa Deka. 

PW.5- Rekha Mazumdar. 

PW.6- Sushila Deka. 

PW.7- M.O Dr. Tirtha Nath Sarma. 

PW.8- I.O Bhuban Tamuli. 

    

Witnesses for the defence 

 

DW.1- Madhab Barman. 

 

Prosecution Exhibits 

Ext.1     - FIR. 

Ext.1(1,2,3&4))  - Signature of informant Kanika Deka. 

Ext.2      - Seizure list. 

Ext.2(1)    - Signature of PW Rekha Mazumdar. 

Ext.2(2)    - Signature of I.O Bhuban Tamuli. 

Ext.3      - Injury Report. 

Ext.3(1)    - Signature of M.O Dr. Tirtha Nath Sarma. 
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Ext.4      - Charge-sheet. 

Ext.4(1)    - Signature of I.O Bhuban Tamuli. 

M.Ext.1,2 &3  - Coloured photograph. 

M.Ext.4,5   - Video Cassette. 

 

Defence Exhibits 

None 

 

                                                         (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                 Nalbari.   

 


